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J U D G M E N T 

   

1.  In this case accused Sri Bhuban Kurmi is put for trial for allegation 

of charge u/s 302 of the IPC.  

2.     The factual matrix, according to FIR, in brief, is that, on or about 12 

O’clock of day of 02-10-2014 the accused killed his wife by assaulting with 

an axe after a family tussle, as a result, his wife died. Hence this 

prosecution case.  

3.   The ejahar was lodged by complainant Sri Niranjan Kurmi before 

the I/C of Itakhola Police Out Post on 03-10-2014.  On being receipt the 

ejahar, the O/C Sootea Police station registered the case vide Sootea PS 

Case No. 131/14, u/s 302 of the IPC. 

4.    After completion of usual investigation, the O/C Sootea PS sent up the 

case for trial against the accused Bhuban Kurmi u/s 302 of the IPC. 

5.     On being appeared the accused before this court, after hearing of 

parties and on perusal of the record, my learned predecessor in Court 

framed charge u/s 302 of the IPC against the accused Bhuban Kurmi. 

Particulars of the charge are read over and explained to accused to which 

he pleaded not guilty and claimed to be tried. To substantial the case, 

prosecution examined as many as 12 (twelve) numbers of witnesses 

including the informant, doctor who conducted post mortem upon the 

deadbody, learned magistrate and brothers and son of the accused. After 

completion of prosecution evidence, accused was examined u/s 313 Cr.P.C. 

All the allegations made against the accused and the evidence appears 

against the accused are put before him for his explanation where he denied 

the evidence and declined to give defence evidence. 

6.     I have also heard argument put forwarded by learned counsel for 

both parties. 

7.    The point for decision in his case is that : 

1. Whether on 02-10-2014, at noon, at about 12 a.m. at 

No.1 Tejalpatti, Itakhola under Sootea P.S. accused 

committed murder by intentionally or knowingly causing the 
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death of his wife Durgamoni by assaulting with an axe on 

her head  and thereby committed an offence punishable u/s 

302 of the IPC?  

 

  REASONS AND DECISIONS THEREFOR. 

8.      To arrive at a judicial decision, let me appreciate the evidence on 

record. 

9.     PW-1 Sri Niranjan Kurmi, son of the deceased and the accused, 

stated that the incident occurred during the time of Durga Puja in the year 

2014 at about 12 noon. On that day there was a quarrel between his father 

and mother. On that day, he went to do work at about 8 a.m. At about 12 

noon his uncle Shiv Kr. Kurmi informed him that he should come back to 

home as his parents were quarrelling. When he came back he saw his 

mother lying inside the house in a pool of blood. He saw injury on the head 

of his mother. His brother Bishal Kurmi and his sister informed him that his 

father killed his mother with an axe. When he came to his house, his father 

was not there. He was in the house of VDP Secretary Gahar Singh. Police 

brought his father to his house from the house of Gahar Singh. On the next 

day, he lodged FIR at Itakhola Police Post. Magistrate performed inquest 

on the dead body of his mother and he put thumb impression on the 

Inquest report.        

 In cross-examination, he admitted that he read upto Class II. He 

could not study further due to poverty. Though he has been exposed to 

long cross-examination, the evidence as to on being came to know about 

the incident while he went to his house he saw his mother was lying inside 

his house in a pool of blood and his brother and sister informed him that 

his father killed his mother with an axe has remained unshaken. 

10.    PW-2 Sri Gaha Sing Neupane, he VDP secretary of Dakhin Balijuri 

and No. 2 Tejalpatti, stated that he knows the accused Bhuban Kurmi.  

Deceased Durgamoni Kurmi was also known to him.  The incident occurred 

during the time of Durga Puja on 2nd October, 2014, at about 12 noon. At 

the time of the incident, he was at his home. On the same day in between 

11 to 12 noon the accused came to his house and informed him that he 
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has killed his wife by assaulting her with an axe. He also threatened him 

and challenged him as to what he can do. At that time, Shiv Kr. Kurmi, 

who is the brother of accused and Dipak Kurmi, who is the cousin brother 

of accused came to his house and informed him that the accused had killed 

his wife with an axe. Thereafter Shiv Kr. Kurmi, Dipak Kurmi and other 

people who had gathered there tied the accused in his court-yard. 

Thereafter, he informed about the incident to Itakhola Police Out Post. 

Police came to his house and brought the accused to his house. He also 

accompanied him. In the house of the accused, he saw his wife Durgamoni 

Kurmi lying dead in a pool of blood. Police seized the axe vide Ext. 1. Ext. 

1(1) is his signature. The axe is exhibited as Material Ext. 1.   

  Though he has been exposed to long cross-examination except 

giving many suggestions the evidence as to on 2nd October, 2014 in 

between 11 to 12 O’clock of noon the accused came to his house and 

informed him that he has killed his wife by assaulting her with an axe has 

remained unshaken.    

11.     PW- 3 Sri Shiv Kr. Kurmi, the elder brother of the accused, has 

stated that deceased Durgamoni Kurmi was his sister-in-law. The incident 

occurred during the time of Durga Puja in the year 2014, at about 11 a.m.  

At the time of the incident, he was working in the house of VDP Secretary 

Garha Singh Neupani. At that time the accused came to the house of VDP 

Secretary Garha Singh Neopnai and told him that he killed his wife 

Durgamoni. Thereafter, he went to the house of the accused. There the 

deadbody of Durgamoni was lying on the floor inside the house of the 

accused with profuse bleeding and injuries on her head. He met the son of 

the deceased, namely Bishal Kurmi. He told him that the accused assaulted 

Durgamoni on her head from back side with an axe. Thereafter, he again 

went back to the house of VDP Secretary Garha Singh and informed them 

about the incident. The accused was tied with rope and VDP secretary 

informed the police. Thereafter police came and arrested the accused.   

 Though he has been exposed to long cross-examination except 

giving many suggestions the evidence as to after the incident accused 

came to the house of VDP Secretary Gaha Singh  and told him that he 
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killed his wife Durgamoni, thereafter, he went to the house of the accused, 

there he saw the deadbody of Durgamoni was lying on the floor inside the 

house of the accused with profuse bleeding and injuries on her head, 

where son of deceased Bishal Kurm told him that the accused assaulted his 

mother with an axe has remained unchallenged.  

12. PW 4 Sri Dipak Kurmi, the cousin of the accused stated that the 

incident occurred during the time of Durga Puja in the year 2014. He came 

to know about the incident at about 2 p.m. The son of the accused 

informed him that his father has killed his mother and he has gone towards 

the house of VDP Secretary. Thereafter, he went to the house of VDP 

Secretary and there he found the accused along with many other people. 

Accused told him that he killed his wife and has finished his work.   

Thereafter, he tied the accused with the help of others. Thereafter, VDP 

Secretary informed police and handed over the accused to police. Then, he 

along with others came to the house of the accused and saw the deadbody 

of Durgamoni was lying on the floor. He also saw head injury with profuse 

bleeding on the head of the deceased.    

  Though he has been exposed to long cross-examination except 

giving many suggestions the evidence as to at the relevant time the son of 

the deceased informed him that that his father has killed his mother and he 

has gone towards the house of VDP Secretary and there he found the 

accused along with many other people where accused told him that he 

killed his wife and has finished his work, thereafter, he along with others 

came to the house of the accused and saw the deadbody of Durgamoni 

was lying on the floor with head injury and profuse bleeding has remained 

unchallenged.   

13. PW 5 Sri Kalipada Kurmi, stated that accused Bhuban Kurmi is his 

nephew. Deceased Durgamoni Kurmi was his daughter-in-law. The incident 

occurred on “Navami thithi” during the time of Durga Puja in the year 

2014. He came to know about the incident from his son Dipak, who 

informed him that the accused killed his wife.  

14. PW 6 Sri Bishal Kurmi, the minor son of the accused and the 

deceased, who was examined by my learned predecessor after testing his 
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understanding and rationality of the answers, stated that the incident 

occurred at about 10 a.m. At that time, he, his mother and his father were 

in their house. His father assaulted his mother with an axe. Thereafter, his 

mother died. Then he left the place and informed about the incident to the 

nearby people. He has seen his father assaulting his mother with an axe.  

Material Ext. 1 is the axe by which his father killed his mother.   

 Though he has been exposed to long cross-examination, the 

evidence as to he seen the incident which took place inside their house 

where his father assaulted his mother with an axe, thereafter his mother 

died has remained unchallenged.   

15. PW 7 Sri Tara Saikia stated that the incident occurred on 2nd 

October, 2014 during Durga Puja. On that day, at about 11.30 a.m. he 

came to know about the incident from Sri Gaha singh Neoupane, VDP 

Secretary. Thereafter, he went to the house of accused and saw the dead 

body of Durgamoni Kurmi was lying near the door inside the house. He 

saw injury on her head and there was profuse bleeding. He came to know 

that accused assaulted his wife with an axe. When police enquired from 

the accused, the accused confessed his guilt. The accused also gave the 

axe to the police and police seized the same. Ext. 1 is the seizure list and 

Ext. 1(2) is his signature. Material Ext.1 is the said axe, which was 

produced by the accused before police.      

Though he has been duly Cross-examined by Defence, except 

giving many suggestions, the evidence as to on being came to know about 

the incident from Sri Gaha singh Neoupane, he went to the house of 

accused and saw the dead body of Durgamoni Kurmi was lying near the 

door inside the house with head injury and profuse bleeding, when police 

enquired from the accused, the accused confessed his guilt, the accused 

also gave the axe to the police and police seized the same vide  seizure list 

Ext. 1 and Ext. 1(2) is his signature has remained unchallenged. 

16. PW 8 Sri Gopal Kumar stated that accused is his brother-in-law. 

The incident occurred on 2nd October, 2014. On that day, at about 12 

O’clock noon he came to know about the incident from villagers that the 

accused had killed his wife with an axe.  Thereafter, he went to the house 
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of accused and saw the dead body of the wife of the accused with head 

injury and profuse bleeding was lying dead near the door inside the house. 

When police enquired from the accused, the accused confessed his guilt. 

The accused also gave the axe to the police and police seized the same. 

Ext. 1 is the seizure list and Ext. 1(3) is his signature. Material Ext.1 is the 

said axe, which was produced by the accused before police.     

   Though he has been duly Cross-examined by Defence, except 

giving suggestions, the evidence as to the incident occurred on 2nd 

October, 2014, on that day, at about 12 noon he came to know about the 

incident from villagers that the accused had killed his wife with an axe,  

thereafter, he went to the house of accused and saw the dead body of the 

wife of the accused with head injury and profuse bleeding lying near the 

door inside the house, when police enquired from the accused, the accused 

confessed his guilt, the accused also gave the axe to the police and police 

seized the same has remained unchallenged.     

17. PW 9 Sri Birsha Kurmi, who is the elder brother of the accused, 

stated that deceased Durgamoni was his sister-in-law. The incident 

occurred about 1 year ago during Durga Puja (Bor Puja). At that time he 

went to “Mela” and he came to know that a murder was committed in thier 

house. When he reached   home, his nephew Bishal told him that his 

mother has been killed by his father with an axe. He saw the dead body of 

Durgamoni was lying inside the house of the accused. Police came and a 

Magistrate also came and examined the dead body of Durgamoni. He put 

thumb impression on it.   

  Though he has been exposed to long cross-examination, the 

evidence as to on being came to know that a murder was committed in 

thier house, he went to his house where his nephew Bishal told him that 

his mother has been killed by his father with an axe and also saw the dead 

body of Durgamoni was lying inside the house of the accused with head 

injury has remained unchallenged.  

18.  PW 10 Dr. Arup Rajbongshi, who conducted post mortem 

examination upon the deadbody of the deceased, deposed that On 03-10-

2014 he was working as Medical & Health Officer -1 at Kanaklata Civil 
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Hospital, Tezpur and on that day, he performed post-mortem examination, 

on the dead body of Durgamoni Kurmi, female, 35 years, W/O Sri Bhupen 

Kurmi, Resident of village No.2 Tezalpatty, PS Sootea, in reference to 

Itakhola OP GDE NO. 19 dt. 02-10-2014, on being escorted and identified 

by UBC 150 Pradip Bordoloi,   and found the following: 

External appearance. 

 A female dead body examined. Rigor mortis present. Bleeding from 

right ear. Black eye both side. There is depressed fracture of whole right 

side of face with multiple fracture of temporal, frontal, maxillary and right 

side of mandible.   

  Cranium and facial part as described.  

 All other organs are healthy.  

    The doctor opined that the cause of death of this person is due to 

shock and hemorrhage as a result of head injury.   

 These injuries are sufficient to cause death of a person.          

  Ext. 2 is the Post-mortem report and Ext. 2(1) is his signature and 

Ext. 2(2) is the signature of Joint Director of Health Services, Sonitpur, 

Tezpur which is known to him. 

 In cross-examination, he admitted that the depressed fracture of 

whole right side of face of the deceased might also be caused by fall on a 

hard substance.          

 Though he has been exposed to long cross-examination, the 

evidence as to cause of death of the person is due to shock and 

hemorrhage as a result of head injury has remained unshaken.  

19.   PW 11 Mrs Laxmi Kutum, the learned Executive Magistrate, who 

conducted inquest upon the deadbody, stated that on 02-10-2014 he was 

working as Executive Magistrate/Circle Officer at Naduar. On that day, 

police of Itakhola Out Post under Sootea PS, informed him to conduct 

inquest over the dead body of Durgamoni Kurmi, W/O Bhuban Kurmi, of 

village Tejalpatty, PS Sootea, in reference to Itakhola Out Post GD Entry 

No.19 dated 02-10-2014. At first the deadbody was found on a bed and 

injury was found on the head of the deceased and blood was oozing from 

the injury.  She conducted inquest over the dead body at village No. 2 
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Tejalpatty in the house of Bhuban Kurmi at 1 p.m. in presence of I.O. 

Uttam Tamang and other witnesses. The hair of dead body was black with 

14 inch long. Complexion- black, height – 5ft, wearing a red petticoat, red 

blouse and a gamosa. Mouth was closed, eyes were closed and the tongue 

was coming out. She also found blood on the neck of the deceased. No 

stool was observed.  Thereafter, the deadbody was sent to Kanaklata Civil 

Hospital, Tezpur for post mortem examination to ascertain the cause of 

death. Ext. 3 is the inquest report and Ext. 3(1) is his signature.  

20.    PW 12 Sri Uttam Tamang, the Investigating Officer, stated that on 

02-10-2014 he was posted as Incharge of Itakhola Police Out Post. On that 

day at about 12 O’ noon he was informed by VDP Secretary that one 

Bhuban Kurmi after a domestic tussle killed his wife by means of an axe. 

Accordingly after giving GD Entry 90 dated 02-10-2014 at about 12 O’clock 

he along with staff went to the place of occurrence. Ext. 4 is the said 

relevant GDE of Itakhola Police Out Post from 20-09-2014 to 04-11-2014. 

Ext. 4(1) is the relevant GD entry made by their L.C. On the way to place 

of occurrence he saw the accused was tied infront of house of Gaha Sing 

Neupane, VDP secretary and he came to know that he has killed his wife 

by means of an axe. Then he took the custody of the said accused and 

brought to the place of occurrence. He saw the deadbody of the wife of the 

deceased. He prepared the sketch map Ext. 5 and Ext. 5(1) is his 

signature. He also seized the axe which was lying near the deadbody. Then   

the Circle Officer conducted inquest upon the deadbody. Ext. 3 is the 

inquest report and Ext. 3(2) is his signature. He also recorded the 

statement of the witnesses.  Accordingly, on identified by the accused, he 

seized the axe vide seizurelist Ext. 1 and Ext. 1(1) is his signature. Material 

Ext. 1 is the said axe. Then vide Ext. 7 deadbody challan he sent the 

deadbody for post mortem examination. Ext. 8 is the ejahar and Ext. 8(1) 

is the signature of the then O/C of Sootea PS Sri H. Hira along with his 

note. After completion of investigation, he filed charge-sheet vide Ext. 9 

and Ext, 9(1) and 9(2) are her signatures.  

 Though he has been exposed to long cross-examination except 

giving many suggestions, the evidence as to after due investigation, the 
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chargesheet has been filed u/s 302 of the IPC against the accused has 

remained unshaken.                 

21.  These much is the evidence of the prosecution. 
  
22. Defence plea is total denial while his statement was recorded u/s 313 

Cr.P.C.    

23.  The Ld. Counsel for the accused submitted that the prosecution has 

failed to prove the case by adducing any reliable evidence. Firstly, the FIR 

filed in the next day of the incident but cause of delay in lodging the FIR is 

not stated in the FIR. Secondly, the extra-judicial confession made by 

accused before the PW 2, PW 3, PW 4, PW 7 and PW 8 who are close 

relatives of the complainant. Besides that, there are many contradictions in 

the statement of all the witnesses. Thirdly, though PW 2, PW 3, PW 4, PW 

7 and PW 8 were stated before the court that after the incident accused 

made confession before them but their statements are not recorded u/s 

164 Cr.P.C. Fourthly, though PW 6 Sri Bishal Kurmi, minor son of the 

accused and the deceased stated before the court that he seen the 

accused in assaulting his mother by means of an axe but his statement was 

also not recorded u/s 164 Cr.P.C.  

24. Per contra, learned Public Prosecutor, Sonitpur, Tezpur submitted 

that the prosecution has ably proved the case beyond any reasonable 

doubt. Firstly, by way of giving eye witness PW 6 who is the minor son of 

the accused and the deceased. Secondly, the extra-judicial confession 

made by the accused immediately after the incident before PW 2, PW 3, 

PW 4, PW 7 and PW 8. Thirdly, the chain of circumstantial evidence. As 

such, the accused is required to be convicted under the charged section of 

law. 

  To fortify the argument, the learned Public Prosecutor, Sonitpur, 

Tezpur submitted the following case laws:  

(i) In regard to information given by person on telephone to the 

police i.e. the cryptic telephonic message of commission of 

cognizable offence cannot be treated as FIR merely because it 

was prior in time as held in Sidhartha Vashisht @ Manu 
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Sharma & State (NCT of Delhi) reported in (2010) (90) 

AIC 193 (SC). 

(ii)   In regard to minor discrepancies, contradictions and 

omissions – Takdir Samsuddin Seikh Vs. State of Gujrat 

and another reported in 2012 Cr.L.J. 621. 

(iii) In regard to appreciation of evidence in a case of murder – 

Sushil Saikia Vs. State of Assam reported in 2015 (1) GLT 

585. 

(iv) In regard to appreciation of evidence and rustic witness -   

State of Uttar Pradesh Vs. Krishna Master and others 

reported in 2010 Cr.L.J. 3889.  

25. I have also thoroughly perused the aforesaid case laws cited by 

learned Public Prosecutor. 

 
26.   Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows. 

 
27.  A careful scrutiny of the prosecution witnesses narrated herein above, 

would go to show that other than PW6, the minor son of the accused and 

deceased, none are eye witnesses. Besides, there is an extra-judicial 

confession made by accused immediately after the incident before the PW 2, 

PW 3, PW 4, PW 7 and PW 8. On the hand hand, PW 9, the brother of the 

accused gave evidence that on being came to know about the incident he 

went to his house where his nephew PW 6 stated that his father killed his 

mother by means of an axe. It also appears all the witnesses were exposed 

to long cross-examination but the evidence of PW 2, PW 3, PW 4, PW 7 and 

PW 8 that accused immediately after the incident confessed before them that 

he killed his wife by means of an axe has remained unchallenged. Similarly, 

though the PW 6, the sole eye witness, duly cross-examined by the defence 

but the evidence as to at the relevant time he along with his father and 

mother were in their house where his father assaulted his mother with an axe 

and thereafter his mother died has remained unchallenged.   

28. An analysis of the evidence recorded in course of trial and 

documents exhibited, shows that there are several circumstances which 
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appears against the accused. Firstly, the extra-judicial confession made by 

the accused before the PW 2 Sri Gaha Sing Neupane, PW 3 Sri Shiv Kumar 

Kurmi. PW 4 Sri Dipak Kurmi, PW 7 Sri Tara Saikia and PW 8 Sri Gopal 

Kumar. Secondly, the undisputable evidence of eye witness PW 6 Sri Bishal 

Kurmi i.e. the minor son of the accused and the deceased. The third 

incriminating circumstance appears against the accused is that on being 

came to know about the incident by the PW 9, brother of the accused, he 

came to the house of the accused where his nephew i.e. PW 6 reported 

him that his father killed his mother by means of an axe. Fourthly, there is 

a clear evidence that on the day of incident at about 11 to 12 O’ clock at 

noon, accused came to the house of PW 2, the VDP secretary, where the 

accused informed him that he had killed his wife by assaulting with an axe. 

He also threatened him and challenged him as to what he can do. During 

that time Shiv Kr. Kurmi and Dipak Kurmi came to his house and also 

informed him that the accused killed his wife with an axe. The Shiv Kr. 

Kurmi and Dipak along with other people had gathered there and tied the 

accused in his court-yard and informed about the incident to Itakhola 

Police out post and brought the accused to his house. In the house of the 

accused he saw accused’s wife lying dead in a pool of blood. Police seized 

one axe vide Ext.1 where he put his signature in Ext. 1(1) which was 

exhibited in the court as Material Ext. 1. Fifthly, there is an evidence that 

on being came to know about the incident, PW 1, PW 2, PW 3, PW 4, PW 

7, PW 8 and PW 9 all were went to the house of the accused where they 

saw the deceased lying dead with severe head injury and with profuse 

bleeding. Sixthly, Dr. Arup Rajbongshi, who conducted post mortem upon 

the deadbody of the deceased found depressed fracture of whole right side 

of face with multiple fracture of temporal, frontal, maxillary and right side 

of mandible and the doctor opined that the cause of death of this person is 

due to shock and hemorrhage as a result of head injury and these injuries 

are sufficient to cause the death of a person. Seventhly, the eye witness Sri 

Bishal Kurmi who is the minor son of the accused and the deceased, stated 

that he seen his father assaulting his mother with an axe and the material 

Ext.1 is the said axe by which his father killed his mother. Eighthly, during 
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investigation police seized the axe by which accused assaulted the 

deceased in presence of witness PW 2, PW 7 and PW 8.  Lastly, while the 

accused was examined u/s 313 Cr.P.C, before this court, the incriminating 

evidence appears against him were put to him where he simply stated that 

these are false allegation and he is innocent person. But he cannot say 

how his wife was died for such a severe fatal head injury when his wife 

was lived with him in the said house.  

29.    A careful scanning of the record it appears that at the relevant time 

the deceased was lived with the accused and her son. According to the 

evidence after a quarrel took place in between the accused and the 

deceased, accused assaulting his wife suddenly by means of an axe as a 

result his wife sustained fracture injury and succumbed. No doubt, the FIR 

was filed by the son of the accused who is also the son of the deceased. It 

is true that the FIR filed by the son of the deceased in the next day of the 

incident. In the FIR the informant clearly stated that on or about 12 O’clock 

at noon in 2nd October, 2014 the accused (who is his father) after a quarrel 

assaulted his mother by means of an axe as a result, his mother was died. 

The informant being the son of the deceased might have been busy in 

funeral and other related works of his deceased mother so it is quite 

natural in lodging the FIR in one day late.  

30. Learned counsel for the accused again submitted that the informant   

is not an eye witness to the occurrence, hence, raised doubt in the FIR. It 

is true that in the instant case, the FIR was lodged by the son of the 

deceased after one day of the incident. It is also true that the informant is 

not an eye witness to the occurrence. In the similar situation, the Hon’ble 

Apex Court observed in Nankhu Singh Vs. State of Bihar (AIR 1973 

SC 491) that “FIR is not a substantive piece of evidence. It is an 

information of a cognizable offence given u/s 154 Cr.P.C. and if there is 

any statement made therein it can only be used for the purposes of 

contradicting and discrediting a witness u/s 145 of the Evidence Act. In 

the second place, the statement given by the informant need not 

necessarily be an eye witness account of what he has actually seen. 

There were others who had gone along with him who could have 
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furnished him with information as to what transpired in as far as it was 

in their knowledge. If these aspects had been put to PW 11, he would 

have had an opportunity of explaining the statement made in FIR but 

since that the opportunity was not given, any comment based on the 

statement given by PW 1 in the FIR with without effect.”   

31. In the instant case, the FIR lodged by the son of the accused and 

the deceased after one day which contains the name of the accused and 

also bears the brief description of the incident. As such, merely because 

the informant is not an eye witness cannot be ground to discredit the FIR.   

32. On perusal of the statements of the aforesaid witnesses, it is not 

disputed that the deceased while quarreling with the accused, the latter 

assaulted her by means of an axe causing her severe head injury, as a 

result, she died which was clearly stated by the eye witness PW 6 and it is 

also evident that after the incident the accused came to the house of Gaha 

Sing Neupane (PW 2)/VDP secretary and informed him that he had killed 

his wife by assaulting her with an axe. That has also supported by PW 3 

Shiv Kr. Kurmi and PW 4 Dipak Kurmi, who are respectively the brother 

and cousin of the accused. According to PW 2 after arrival of the accused 

and made such statement of confession, the said PW 3 and PW 4 were also 

came to the house of PW 2. They have also informed him that accused had 

killed his wife. Thereafter the accused had been tied by Shiv Kr. Kurmi, 

Dipak Kurmi and other people who gathered there. Then PW 2 informed 

about the incident to Itakhola Police Out Post and thereafter police came 

and brought the accused to his own house where PW 2 also accompanied. 

In his presence police seized an axe by which the accused assaulted the 

deceased. That has not been challenged by the defence in any manner. It 

is also evident that while PW 1 Niranjan Kurmi, son of the accused and 

deceased, Sri Birsha Kurmi, brother of the accused, on being came to know 

about the incident went to the house of the accused, Bishal Kurmi, son of 

the accused and deceased told them that his mother has been killed by his 

father with an axe. That has also not been challenged by the defence in 

any manner. It is interesting to note that PW 3 Shiv Kr. Kurmi and PW 4 

Dipak Kurmi admitted in their cross-examination that accused confessed 
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his guilt in presence of Niranjan Kurmi and VDP secretary in Adibashi 

language “Tor bhoujike moi maridile”. 

 It also appears that evidence of PW 6 is supported by PW 1 and PW 

9 while they visited the house of the accused, PW 6 informed them that    

his father (accused) had killed his mother by means of an axe. That has 

also not been challenged in their long cross-examination.   

33. Admittedly, in the present case at the relevant time in the place of 

occurrence there was accused, his wife (deceased) and his son PW 6, 

therefore, other than PW 6 none was present. The incident took place 

inside the house of the accused therefore, it would be futile for the 

prosecution to expect any independent outsider as a eye witness.  

 It has already stated that in the present case, PW 2, PW 3, PW 4, 

PW 7 and PW 8 all were stated that accused made statement in form of 

extra judicial confession before them that he killed his wife by means of an 

axe. Now, question comes how their statement relevant in the instant case.     

34.  It is held in Seikh Usuf V. State of West Bengal, reported in 

(2011) 3 Supreme Court cases (Cri) 620 where Hon’ble Apex Court 

held -    

 “While dealing with a circumstance of extra judicial confession 

one must keep in mind that is a very weak type of evidence and requires 

appreciation with great caution. Extra-judicial confession must be 

established to be true and made voluntarily and in a fit state of mind. 

The word of „witness‟ must be clear, unambiguous and clearly convey 

that the accused is the perpetrator of the crime. The extra-judicial 

confession can be accepted and can be the basis of conviction if it passes 

the test of credibility”.  

35. It is settled position of law that extra-judicial confession, if true and 

voluntary, it can be relied upon by the court to convict the accused for the 

commission of the crime alleged. Despite inherent weakness of extra 

judicial confession as an item of evidence, it cannot be ignored when it 

shown that such confession was made before a person who has no reason 

to state falsely and to whom it is made in the circumstances which tend to 

support the statement.  
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36.    In Maghar Singh V. State of Punjab (AIR 1975 SC 1320), the 

Hon’ble Apex Court relying upon earlier judgment in Rao Shiv Bahadur 

Singh v. State of Vindya Pradesh (1954 SCR 1098), held that  

  “the evidence in the form of extra-judicial confession made by 

the accused to witnesses cannot be always termed to be a tainted 

evidence. Corroboration of such evidence is required only by way of 

abundant caution. If the court believes the witness before whom the 

confession is made and is satisfied that the confession was true and 

voluntarily made, then the conviction can be founded on such evidence 

alone.”  

  In Narayan Singh V. State of M.P. (AIR 1985 SC 1678) 

Hon’ble Apex Court cautioned that  “it is not open to the court trying the 

criminal case to start with presumption that extra-judicial confession  is 

always a weak type of evidence. It would depend on the nature of the 

circumstances, the time when the confession is made and the credibility 

of the witnesses who speak for such a confession. The retraction of 

extra-judicial confession which is a usual phenomenon in criminal cases 

would be itself not weaken the case of the procedure based upon such a 

confession.”  

  Kishore Chand V. State of H.P. (AIR 1990 SC 2140) Hon’ble 

Apex Court held that “an unambiguous extra-judicial confession 

possesses high probative value force as it emanates from the person 

who committed the crime and is admissible in evidence provided it is 

free from suspicious and suggestion of any falsity. However, before 

relying on the alleged confession, the court has to be satisfied that it is 

voluntary and is not the result of inducement, threat or promise 

envisaged under section 24 of the Evidence Act or was brought about in 

suspicious circumstances to circumvent sections 25 and 26. The court is 

required to look into the surrounding circumstances to find out as to 

whether such confession is not inspired by any improper or collateral 

consideration or circumvention of law suggesting that it may not be 

true.”      

37.  In the instant case, the extra-judicial confession made by accused 

before the PWs 2, 3, 4, 7 and 8 immediately after the incident. As noticed 

earlier, PWs 2, 3, 4, 7 and 8  are  respectively VDP Secretary of village of 
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accused, younger brother of the accused, cousin brother of the accused, 

other VDP secretary and brother-in-law of the accused. They are equally 

relatives to the deceased also. They being closed relatives of the accused 

as well as the deceased, in normal circumstances, he (accused) would have 

confident, hoping help, protection and being safeguarded. The said 

confession has been made instantaneously, immediately after the 

occurrence and is not alleged to have been procured under any undue 

influence, coercion or pressure. Though the accused expected a favour 

from the witnesses, yet none of them is stated to have promised to favour 

him in case he made a truthful statement regarding the occurrence. Under 

such circumstances, the evidence in the form of extra judicial confession 

made by the accused to   PWs 2, 3, 4, 7 and 8 is reliable, convincing, 

because it was made voluntarily and in fit state of mind.  

38.  Another point is to be discussed in the present case is that eye 

witness PW 6 Bishal Kurmi who is the eight years minor son of the accused 

and the deceased. 

39. It has been held in Panchi Vs. Sate of Uttar Pradesh reported in 

AIR 1998 SC 2726 that -  

 “It is not the law that if a witness is a child his evidence shall be 

rejected, even if it is found reliable. The law is that evidence of a child 

witness must be evaluated more carefully and with greater 

circumspection because a child is susceptible to be swayed by what 

others tell them and, thus a child witness is an easy prey to tutoring.”    

40. In the instant case, PW 6 Bishal Kurmi, eight years son of the 

accused as well as the deceased was examined in this court by testing his 

understanding and ability to give rational answers. As stated above, the 

incident took place inside the house of the accused. There is nothing other 

than accused, deceased and PW 6 inside the house. So, it would be futile 

to expect other independent witness for the prosecution. That apart, there 

is an evidence of PW 1 and PW 9 that on being came to know about the 

incident while they were went to the house of the accused they have been 

informed by PW 6 that his father assaulted his mother with an axe after a 

quarrel.  
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41. In the instant case, the said witness himself in the room along with 

his father and mother, he got opportunity to see that his father killed his 

mother by means of an axe from a close distance. There is no manner of 

doubt that the said child had suffered a great trauma. He has given a clear 

and straight forward account of murder committed by his own father that 

has not been shaken even by the long cross-examination. So, the evidence 

of this child witness cannot be required to be rejected.  

42. Another point is to be discussed in the present case is that 

according to the prosecution story accused had killed his wife by assaulting 

with an axe. PW 10 who conducted post mortem examination upon the 

dead body of the deceased stated that on external appearance he found 

depressed fracture of whole right side of face with multiple fracture of 

temporal, frontal, maxillary and right side of mandible and the doctor is of 

opinion that the death of this person is due to shock and hemorrhage as a 

result of head injury. Though the doctor admitted that such type of 

depressed fracture of whole right side of face of the deceased might also 

be caused by fall on a hard substance, but there is no any evidence 

adduced by the defence nor has cross-examined any of the prosecution 

witnesses or even any suggestion has been made to PWs as to any 

circumstance of falling of the deceased upon such a hard substance to 

sustain the said injury. That apart, the Exhibit 3, the Inquest report reveals 

head injury in the deadbody. Besides, it cannot be ruled out that these 

injuries sustained by the victim can be caused by assaulting with an axe.  

43. Another point is to be discussed in the present case is that while 

the statement of the accused was recorded u/s 313 Cr.P.C. he simply plea 

his innocence but he cannot say how his wife was sustained such a fatal 

injury and died lateron whereas at the relevant time he and his 8 years old 

minor son were with him. 

44.  In this connection, I may cite a case viz, State of Uttar Pradesh 

Vs. Lakhmi, reported in AIR 1998 SC 1007, where it has been held:- 

 “The mere fact that accused adopted another alternative defence 

during his examination u/s 313 of the Cr.P.C., without referring to 

exception No. 1 of Section 300 of the IPC. Code is not enough to deny 
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him of the benefit of the exception, if the Court can cull out materials 

from evidence pointing to the existence of circumstances leading to that 

exception. It is not the law that failure to set up such a defence would 

foreclose the right to rely on the exception once and for all. It is 

axiomatic that burden on the accused to prove any fact can be 

discharged either through defence evidence or even through prosecution 

evidence by showing a preponderance of probability.” 

45. All these facts taken cumulatively form a chain so complete that 

there is no escape from the conclusion that in all human probability the 

murder was committed by the accused and none else. The established 

circumstances do not admit of explanation of any other hypotheses than 

that guilt of the accused.  

46. In view of the aforesaid discussions, the circumstances narrated by 

the prosecution are found to be ably proved beyond reasonable doubt as 

follows:   

  Firstly, the extra-judicial confession made by the accused before the 

PW 2 Sri Gaha Sing Neupane, PW 3 Sri Shiv Kumar Kurmi. PW 4 Sri Dipak 

Kurmi, PW 7 Sri Tara Saikia and PW 8 Sri Gopal Kumar. Secondly, the 

undisputable evidence of eye witness PW 6 Sri Bishal Kurmi i.e. the minor 

son of the accused and the deceased. The third incriminating circumstance 

appears against the accused is that on being came to know about the 

incident by the PW 9, brother of the accused, he came to the house of the 

accused where his nephew i.e. PW 6 reported him that his father killed his 

mother by means of an axe. Fourthly, there is a clear evidence that on the 

day of incident at about 11 to 12 O’ clock at noon, accused came to the 

house of PW 2, the VDP secretary, where the accused informed him that 

he had killed his wife by assaulting with an axe. He also threatened him 

and challenged him as to what he can do. During that time Shiv Kr. Kurmi 

and Dipak Kurmi came to his house and also informed him that the 

accused killed his wife with an axe. The Shiv Kr. Kurmi and Dipak along 

with other people had gathered there and tied the accused in his court-

yard and informed about the incident to Itakhola Police out post and 

brought the accused to his house. In the house of the accused he saw 
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accused’s wife lying dead in a pool of blood. Police seized one axe vide 

Ext.1 where he put his signature in Ext. 1(1) which was exhibited in the 

court as Material Ext. 1. Fifthly, there is an evidence that on being came to 

know about the incident, PW 1, PW 2, PW 3, PW 4, PW 7, PW 8 and PW 9 

all were went to the house of the accused where they saw the deceased 

lying dead with severe head injury and with profuse bleeding. Sixthly, Dr. 

Arup Rajbongshi, who conducted post mortem upon the deadbody of the 

deceased found depressed fracture of whole right side of face with multiple 

fracture of temporal, frontal, maxillary and right side of mandible and the 

doctor opined that the cause of death of this person is due to shock and 

hemorrhage as a result of head injury and these injuries are sufficient to 

cause the death of a person. Seventhly, the eye witness Sri Bishal Kurmi 

who is the minor son of the accused and the deceased, stated that he seen 

his father assaulting his mother with an axe and the material Ext.1 is the 

said axe by which his father killed his mother. Eighthly, during investigation 

police seized the axe by which accused assaulted the deceased in presence 

of witness PW 2, PW 7 and PW 8.  Lastly, while the accused was examined 

u/s 313 Cr.P.C, before this court, the incriminating evidence appears 

against him were put to him where he simply stated that these are false 

allegation and he is innocent person. But he cannot say how his wife was 

died for such a severe fatal head injury when his wife was lived with him in 

the said house.  

47. Regarding “motive”, Hon’ble Apex Court in Sardul Singh Vs. State 

of Hariyana, reported in AIR 2002 SC 3462 observed that – 

“ „Motive‟ which is not always capable of 

precise proof, if proved, may only land 

additional support to strengthen the probable 

of the commission of the offence by the 

person accused, but the absence of proof 

does not ipso facto warrant as acquittal.” 

48. In the instant case, the motive proved was apparently inadequate, 

although it might be possible.  
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49. In the instant case, as discussed above, from the circumstances as 

narrated above, I have come to conclusion that it is none but the accused 

who killed his wife but intention to kill his wife is not known.  

50. It has been held in State of Andhra Pradesh Vs. Rayavarapu 

Punnayya, reported in AIR 1977 SC 45, wherein it has held –  

 “Whenever a court is confronted with the question whether the 

offence is “murder” or culpable homicide not amounting to murder” on the 

facts of a case, it will be convenient for it to approach the problem in three 

stages. The question to be considered at the first stage would be whether 

the accused has done an act by doing which he has caused the death of 

another. Proof of such casual connection between the act of the accused 

and the death, lends to the second stage for considering whether the act of 

the accused amount to “culpable homicide” as defined in Section 299. If 

the answer to this question is prima facie found in the affirmative, the 

stage for considering the operation of Section 300, IPC, is reached. This is 

the stage at which the Court should determine whether the facts proved by 

the prosecution bring the case within the ambit of any of the four clauses 

of the definition of “murder” contained in Section 300, if the answere to 

this question is in the negative the offence would be “culpable homicide 

not amounting to murder” , punishable under the first or the second part of 

Section 304, depending, respectively, on whether the second or the third 

clause of Section 299 is applicable. If this question is found in the positive, 

but the case comes within any of the exception enumerated in section 300, 

the offence would still be “culpable homicide not amounting to murder”, 

punishable under the first part of Section 304, IPC.” 

51. In the aforesaid case the Hon’ble Apex Court pleaded to hold that –  

 “For the purpose of fixing punishment, proportionate to the gravity 

of this generic offence, the Code practically recognizes three degree of 

culpable homicide. The first is, what may be called “culpable homicide of 

the first degree” this is the gravest form of culpable homicide which is 

defined in section 300 as “murder”  the second may be termed as “culpable 

homicide of the second degree”. This is punishable under the 1st part of 

Sec. 304. Then, there is culpable homicide of the third degree. This is the 
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lowest among the punishment provided for the three grades. Culpable 

homicide of this degree is punishable under the second part of Section 

304.” 

52. In the instant case as discussed above, there is complete absence 

of good faith on the part of the accused. Undoubtedly the relation between 

the deceased and the accused nothing but wife and husband. In the 

statement u/s 313 Cr.P.C. accused simply denied about the incidence. That 

apart, Doctor’s report stated that death was due to  shock and hemorrhage 

as a result of head injury. But there is no any clear evidence that accused 

had taken undue advantage or calculatedly acted in a cruel and unusual 

manner. In the premises, the accused must be held guilty of only  culpable 

homicide not amounting to murder punishable u/s 304, Part-II of the 

Indian Penal Code. 

53. Under such circumstances, accused is held to be guilty and 

convicted for the offence u/s 304, Part-II of the Indian Penal Code. 

54.   Heard the accused on the point of sentence where he praying for 

leniency on the ground he has two sons, among them one is minor and 

one daughter to look after. Besides he has been in custody for a 

substantial period during the period of enquiry and trial, as such he prayed 

for excusing him.  

55.   In considering the circumstances leading to commission of crime, I 

convict the accused Bhuban Kurmi u/s 304, Part-II of the Indian Penal 

Code and sentence him with Rigorous Imprisonment for period of 5 (five) 

years and a fine of Rs. 500/- (Rupees Five Hundred) only in default R.I for 

two months. 

56. It appears from the record that accused has two sons, among them 

one is minor and one daughter. As a result of conviction accused will be in 

Jail. Therefore, I think that this is a fit case for victim’s compensation, as 

such, an amount of Rs. 90,000/- (Rupees Ninety thousand) only is awarded 

as victim’s compensation which is equally distributed among the two sons 

and one daughter.  
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 The learned Secretary, DLSA, Sonitpur, Tezpur, is directed to take 

necessary action. She is also requested to distribute the share of 

compensation to the minor by way of Fixed Deposit.  

Let a copy of this order be given to the Secretary, DLSA, Sonitpur, 

Tezpur.      

57. The period of detention of accused person, during investigation, 

enquiry or trial, if any be set of u/s 428 of the Cr.P.C. 

58. Let a free copy of Judgment be served to the accused. 

59.  Let another copy of Judgment and order be sent to the Ld. District 

Magistrate, Sonitpur, Tezpur under the provisions of Sec. 365 Cr.P.C. 

60.   Let the G.R Case No. 2421/14 be sent to Ld. committal Court along 

with a copy of Judgment.  

61.  Given under my Hand and Seal of this Court on this the 4th day of 

July, 2017. 

  

 

             (A.K. Borah) 
    SESSIONS JUDGE,   
           SONITPUR: TEZPUR 

 Dictated and corrected by me 

 

 

(A.K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR. 

 
  
   

Dictation taken and transcribed by me:  
  
 
( R. Hazarika), Steno     
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APPENDIX 
 

Prosecution Witness 
 

1.  Prosecution Witness No.1 :- Sri Niranjan Kurmi 
2.  Prosecution Witness No.3 :- Sri Gaha Sing Neupane 
3.  Prosecution Witness No.3 : Sri Shiv Kr. Kurmi 
4.  Prosecution Witness No.4 :- Sri Dipak Kurmi 
5.  Prosecution Witness No.5 :- Sri Kalipada Kurmi 
6.  Prosecution Witness No.6 :- Sri Bishal Kurmi 
7.  Prosecution Witness No.7 :- Sri Tara Saikia 
8.  Prosecution Witness No.8 :- Sri Gopa Kumal  
9.  Prosecution Witness No.9 :- Sri Birsha Kurmi 
10.  Prosecution Witness No.10 :- Dr. Arup Rajbongshi MO 
11.  Prosecution Witness No.11 :- Mrs Laxmi Kutum, ACS 
12.  Prosecution Witness No.12 :- Sri Uttam Tamang, I.O. 

    
EXHIBITS. 

 Exhibit 1    :     seizurelist 
 Exhibit 2    :     Post mortem  report. 
 Exhibit 3    :     Inquest report. 
 Exhibit 4   :     GDEntry of Itakhola Out Post. 
 Exhibit 5     :     sketch map    
 Exhibit 6   :     statement of the accused 
 Exhibit 7   :     Deadbody challan 
 Exhibit 8   :     ejahar 
 Exhibit 9   :     chargesheet. 
   
 

MATERIAL EXHIBITS. 

 

M. Ext. 1   : Seized axe. 
  
 
 
 

  
    (A.K. Borah) 
 SESSIONS JUDGE,   

                SONITPUR: TEZPUR 

 


